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(Comptyoer General
Qf the United States

\Washingy n, D\C, 20648

Decision

Mattar of: Chandler ‘Marketing Group
‘File: ‘B=247184
Date; ‘May 111, 11992

iRichard /A, Dudden, :Esq., .Padley & Dudden, .P.,C,, :for ‘the
jprotester,
Thomas :Kelly, 'Esq,, Government :Pripnting Office, for ‘the

‘agency..
:Stephen Gary, :Esq., and David ‘Ashen, Esq,, Office of ‘the
General Counsel, GAO, participated in the :preparation of ihe

decision,

IDIGEST

1, :Protest -against Government :Printing Office’:s inonrespon-
sibility determination is denied, :where contracting officer
reasGnably determined -that ;protester did:not .comply .with
solicitation :requirement -that :bidder .meet contract ;printing
requirements using its own :facilities and equipment.

2. The (Government :Printing Office’s (GPO) nonresponsibility
.determinatiion of .a small :business properly was not .referred
1it.o 'the :Small :Business ;:Administration (SBA) for review as GPO
iis .a legislative :branch agency -not subject 'to SBA
jurisdiction.

IDECISION

‘Chandler :Marketing Group ((CMG) ;protests :the :rejection of its
:bid under the invitation :for bids (IFB) :i1ssued iby ‘the Gov-
.ernment :Printing Office :(GPO) :for :Program Cl87=S, :for :the
iprinting of Internal :Revenue Service ((IRS) :trainingmateri-
.als. (CMG:.contends -that GPO improperly determined:that ‘it
-was nonresponsible,

‘We .deny ‘the protest,

'mhe:sdbicitation,iissued'onaOCtober;z,ILQ&L,iinuinedtbids}on
:a B-year requirements contract :for rthe .annual jproduction of
1100,/600 :to 1140,000 JIRS 'training .kits, '"Understanding "Taxes,"
iintended for itraining :'taxpayers :in the preparation -of itax
wreturns. The IFB :incorporated :by :reference 'the :standard
golicitation ;proyisions :found..in GPO’s publication, 'GPO
(Cont:ract Terms" (\GPO :Pub, 310.2, .effective (December 1, 11987
((Rev., "9-88)).. zPa}agraph:No.-G of -the incorporated standard

‘terms provides ‘that:
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'"The contractor :may :make contracts with any other
jparty :for ;the :furnishing of any :part of -the arci-
.cles .or .work called ‘for, with -the .exception ‘that
'the \predominant. production function required in
the performance of the contract shall not be
.subcontracted,"’

‘When ibids ‘were opened on November 6, CMG was the apparent
‘low tbidder,

During .an .ensuing :preaward survey, CMG submitted documenta-
tion .stating :that it -.was a :marketing firm;

‘""The Chandler :Marketing Group :is a .direct :market-

‘ing organizatiaon, .. .. .. Direct marketing includes
direct :mail, 'telecommunications, intieractive
video, thome .shopping., .. .. ., Our primary market is

.organizations :providing credit services ‘to - the
jpublic: 'the top 500 credit card :banks, large
.department stores, and gasolipe companies,"

'CMG :indicated :that -If awarded ‘the contract, :it .would print
the }kits at '‘the facilities of ‘three other :firms: :Keystone
iPress ((Keystone, :Nebraska);; .Sioux :Printing (Sjoux iFalls,
:South 'Dakota);; .and :Buffalo Graphics (North .Piatte,
'Nebraska).. ‘With .respect ‘to its relationship .with :Sioux
Printing, CMG explained -that:

"The (Chandler ‘Marketing (Group .and :Sioux :Printing,
‘Inc., thave :a corporate :affiliation that iis
.evidenced iby a joint «operating .agreement :@and joint
.ownership. .. .. .. Chandler :Marketing (Group iis a
INebraska .corporation :whose ;primary :shareholder is
“Tim Chandler., Sioux :Printing :is .a :South (Dakota
corporation whose primary shareholder is iDick
‘Lewin, :Each of 'these majority shareholders ‘holds
a primary interest in -the other corporation.
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iBased on 'this .and .other :information .obtained «during the
jpreaward survey, «contracting officials :questioned whether
(CMG could «comply with ithe IFB’.s limitation on subcontraoct-
iing, which, @s iindicated :above, precluded :the :subcontracting
of "the jpredominant jproduction :function." Consequentily, :the
agency advised (CMG 'that it .would :not ibe .eligible :for .award
wunless iit jpromptly documented :its ownership of :the :facili-
t'ies and equipment :it (proposed ‘to use -topernform:the con-
itract., :Specifically, GPO requested -that :by :December .24 CMG
iprovide copies of ‘its certificate of incorporation and

The "|predominant :production :function" in ‘this:procurement
is printing.
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ibylaws, -it.s:most .recent :balance sheet, and a “‘completed
.equipment questionnaire"; GPO also asked CMG ‘to provice,
Mfor .other :assets -‘that you wish ‘to include for consideration
-~ ((other companies, :presses, etc,), proof of ownership,”

Qn [Peaamber 24, CMG responded 'to ‘the request :by :furpishing:

a tbalance .sheety a completed equipment questionnaire; and a
copy of .a .check :made out ‘to Sioux :Printing .which it
.«described as "our :fipal ;payment" for a .four-color press, In
;addition, CMG advised GPO ‘that it had held meetings with
Sioux Printing:

M, . . 1t discuss GPO’s concerns :that Chandler
‘Marketing is acting as .a ‘\broker’ :for
printing, .. .. .. :Aspart of 'these :meetings, we
discussed selling controlling interest :to ane
iperscn, :thus creating a common :management and
ownership :structure, At ‘this -time, .we do :not
ibelieve ‘this change -wouvld :be .beneficial to our

.company’s operations., ., ., ."

rGROzfoundfCMGfs;reaponse,insufficient'to-estabrtsh‘compri-
ance :with :the solicitation’s 11mitation on :subcantracting.,
‘Cansequently, iby letter dated January 3, :1992, GPO :advised
CMG 1that it ihad ibeen determinedrnonresponsible due Lo its
“failure 'to submit information :.requested by :GPO :sufficient
ito jprove ownership of -the :necessary -equipment and facilities
ItOIPPOdUGE ‘this rrequirement, in the agreed :upon :time.," GPO
ithereupon issued a:purchase order ‘to ‘the :next low offeror,
This jprotest 'followed,

(CMG imaintains :that @t should :have ibeen :found :responsible,
.since ‘it allegedly provided all ;pertinent information .re-
quested by (GPO :in a ‘timely .manner.,

A ccontracting @agency thas ibroad discretian :in:making :respot-
sibility «determinations, «since it imust bear the ibrunt of
<difficultiesteaperienced~1n .obtaining ithe required perfcrm-
;ange,, zAlthough~responsxbvlity«denerminations;mustlbelbased
.on ifact, @and :reached :in good faith, they .are .of inecessity a
matter of tbusiness ‘judgment., Automated '‘Datatron ‘Inc.,

68 (Comp.. (Gan,, B89 ((1988), 882 CPD ‘< :A81, 'We .will not ques-
ition @ monresponsibility determination unless ithe record
shows that ithere :was ino :reasonable :basis for 'the .determina-
itiion., JEPCO 'Assocs., :B-238015, /Apr., 13, 11990, 90-1 CPD

«q 368, 'In this case, :we :find ‘that GPO .reasonably determined

(CMG ito tbhe inonresponsible.,

:thhougthMG(generally(asserts :that ‘it responded .adequately
tto (GPO's information;request,rthe;protescerfdoes:not(claim,
mnor does :the :xecord otherwise .show, ‘that it :furnished
dnformation .establishing its ownership of ‘the :three printing
firms ‘whose .equipment it :proposed ‘to use in;performing-the
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«cantract, With respect to two of :these :firms, Keystaone
‘Press and :Buffalo Graphics, CMG :furnished .no documentation
indicating 'that it owned the :firms or ‘their facilities or
aquipment., With respect to Siouy :Printing, CMG, as indicat-
ad above, confirmed ‘that it did :pot own 'the firm and that,
although it :had discussed creating common ownership or
management, "at ‘this :time, we do :not believe -this chan‘e
.would ibe ;pbeneficial to our company’s operations,"

While MG attempted :to show it :hadpurchased .a jprinting
press fraom Sioux Printing, ‘this printing press .was only one
.of eight printing jpresses which CMG praoposed o wse in
xpenformingvthe{oontract and CMG :submitted :nothing ito indi-
cate ithat it owned any of the other ;proposed faclu?ties or
.equipment., iFurthermore, we :find :that GPO .reasonably con-
.cluded that the «documentation submitted was ‘inadeguate to
:gshow ownership of .even ‘the ane.preas, CMG :furpished a
facsimile capy of a check :for $50,000, dated iPecember ‘9,
1991, and made out ‘to Siouy Printing, and described this
.cheqk @as its :final jpayment :for -the ;press, As notediby :the
agency, lhowever: :the check ibears :the printed company mname
of «Chandler :Management Group, and :not -the :.name .of the ibid-
der,, «Chandler :Marketing Group; at -the -time of .submission,
it.he .check had :not cleared -the ibank on .which ‘it .was drawny
and (CMG :failed ‘to submit any proof .of a transfer .of title,
.such .as..a :sales contract, .sales receipt or document .of
ititle, :We .canclude, -therefore, ithat GPO .reasonably deter-
mined ithat 'CMG :had :not .established itthat it could, :@as
required by whe solicitation, jperform :the “|predominant
production :function”" with xts own :resources, rather wthan by
.subcontracting 'the ;printing,’ .and that CMG :therefore was
inonrespansible, ‘See?Mitchelﬂ1COnStr L Inc., :B=2A45884;
‘B~2A5884..2, Jan. 17, 1992, 92-1 CPD ¢ 92 (capability of
iperforming ‘in compliance wibh-subcontracting clause a :matter
.of responsibility);; 'Murdough Constr., Inc., :B-245133,

Awg., 14, 1991, 91-2 CpD © 150,

‘CMG «complains :that GPO :failed 'to refer -the monresponsibility
«determination :to :the .Small :Business Administration (SBA) for
«consideration under :ts certificate of competency jproce-
«dures.. GPO, thowever, is a legislative agency :to which ‘the
Small Business /;Act and SBA’s certificate of .competency
jprocedures -do ;not apply. Fry Comms., Inc., 62 Comp.,

tGen. 164 (1983),, 83-1 CPD € 109, CMG also‘complatnszthat
(«GPO, ‘in :the adminstrative_raport on ‘the ;protest, :now argues

-4CMG':s s .apparent ‘intent 'to :subcontract Qomefor all of ithe
printing is .also :reflected in 'the statement 4n its .comments
on tthe aadministrative :report ithat CMG :had "'made .agreements
.with other suppliers and printing companies 'to .assure deliv-
eries .of merchandise and printed material.,"” (Emphasis
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that CMG failed 'to comply with the requirement in the Walsh-
‘Healey .Act, 41 U,5,C, 55 35-45 (1988), that ‘the firm be a
ragwlar dealer in, or manufacturwr of, :the supplies offered,
8ince, thowever, GPO .reasonably found CMG :nonresponsible
ibased .an its failure to comply with the solicitatiop limita-
tianpa on subcontracting, we will :not consider :matcers
relating to other :possible :pases for finding -the firm
nanraspansible, In any case, we will :not review a contract-
ing .agency’s determination of an offeror!/s legal status as a
regular dealer .or manufacturer within -the meaning of the
Walsh-Healy Ant, since such determinations .are :to .be made in
ithe :first instance by :'the contracting agency, subject to
appeal :to ‘the Secretary of Labor. See Southwest Forms Mgmt.
.Servs., ‘66 Comp, Gen, 953 ((1977), 77-2 CPD 9 183y 'Mark
‘Murulski, :B-245592, Jan., 14, 1992, 92-1 CPD 9 65,

'The :protest is depied,

wJames F., ‘Hinchman
B General Counsel
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